MEMORANDUM 



To: John Judge, John Newman, Bill Kelly, John Craig, Mike Sheppard, Michael 

Burns, Art Pineda, Dick Russell, Bob Groden, Al Navis, Charles Sanders, Esq., Jerry 
Rose, Gaeton Fonzi, Jim Lesar,' Esq., Gary Shaw, Paul Hoch, Gus Russo, Walt Brown, 
Richard Scheck, Esq., George Michael Evica, Roger Feinman, Esq., Cyril Wecht, Jim 
Marrs, Gordon Winslow, Bill Adams, Mary Ferrell et al. 

From: Mark S. Zaid, Esq. 

Subject: "JFK Records Collection Act of 1 992‘'- Authoritv of Review Board 
Date: December 28, 1992 

Purpose 

This memo will serve to describe the potential powers and authority of the Review 
Board. The scope of the Board's power to launch what could essentially be a new 
governmental investigation has not been addressed nor extensively limited in any 
rashion. Literal interpretation of certain provisions of the law grant the necessary 
authority to answer many of our questions. However, whether these provisions will be 
interpreted in this particular manner is unknown. Therefore, it is imperative that we 
address this opportunity in a professional and expedited fashion and insure that those 
concerned are aware of what is at stake. 

Update on Nominees 

First, however, let me update you on some recent developments. By December 11, 
1992, the White House was in possession of the recommended nominees to the 
Review Board as solicited under the legislation from the four professional 
organizations. The American Bar Association set forth six names, the American 
Historical Association and the Society of American Archivists each named three and 
the Organization of American Historians submitted four. Furthermore, Anne Diffendai, 
the Executive Director of the Society of American Archivists, informed me that the SAA 
was essentially notified through correspondence that President Bush would not 
choose the final nominees. That letter thus confirms the rumors that it will be, in fact. 
President Clinton who shall be required to choose the five nominees. 

As the inauguration is scheduled for January 20, 1993, the President will have 
approximately one week to submit five of the sixteen names to the Senate Committee 
on Governmental Affairs. It was the opinion of Ambassador Gammon, the Executive 
Director of the American Historical Association, that Anthony Lake, Clinton's nominee 
for the position of National Security Advisor, is involved with the decision making 
process of whose name shall be officially nominated. In my opinion, we should refrain 
from contacting the sixteen nominees on an individual basis or perhaps at all until the 
final five are chosen (my reason, therefore, for not disclosing the names heretofore in 
this memorandum). 1 state this for several reasons, among them the following. 

First, we do not wish to "taint” a potential nominee from being chosen by Clinton. It 
may occur that due to a researcher discussing certain aspects with a nominee the 
Presidential Committee might determine the particular nominee lacks impartiality . I 
doubt that this shall occur but I raise it as a possibility. Such a conversation may give 
the White House the excuse they need to determine that a nominee could not exercise 
the “independent and objective judgment necessary" to fulfill their role. § 7(b)(5)(A) 

It might happen that that particular nominee would have been helpful to our cause. 
Remember, the President will not need to explain the motives that shaped his final 
decision. However, once nominated the potential member vyill have the opportunity to 
demonstrate, publicly, their objectivity or lack thereof. That is the period when we can 
influence the decision. (NOTE: The President is not mandated to choose the five 
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nominees from the list of sixteen, but is only required to consider those suggested. 
§7(b)(4)(B)) 

Second, the approach should be done professiondly an organ ized^^^^^^ 

That is the DurDOse of forming such organizations as COA or AAr^. At this time we 
should all be compiling a list of documents and objectives for the Board to 
(See mv memorandum of November 22, 1992) . This list will then be professiona ly 
^edaS distributed to the five nominees for review. At that time a [ff f 
should approach each nominee to clarify any concerns 
approaclSs one of the nominees and attempts, even in the best of 
or fervently assert what is and is not important, in their minds, they wiH . . 

riamaoe to the the community in general. Certain researchers have in the past staked 
cSon varfous or h5unded them to such an extent that they are alienated 

anTnotonger^^^^^ to speak to anyone concerned with researching the case. I^et s not 
handle the Review Board in this manner, particularly in a time where the general 
atmosphere is towards full disclosure of all materials. 

The decision is of course up to you as an individual. It would not be difficult 

vou to discover the names of the nominees and then contact them. But keep in mind 

K groups S as L NBA. the ADL or arty of a hundred sucoessM lobb^^^ 

organizations are as such because they are organized towards common 

A^an individual you possess the power to thwart our goals; as a group we have the 

power to achieve them. 

Purpose of Legislation 

Tha law «5tates its Duroose as twofold: (1) “to provide for the creation of the President 
Inhn F Kennedv Assassination Records Collection at the National Archives and 
Records Administration; and (2) to require the ®xP®|'J|o^® 

Archivist and Dublic disclosure of such records." § 2 (b). No matter wnat we wsn iib 
purpose to be^there exists none other than the above duptation. Any^ 
critiaues or even lawsuits that seek to encourage a particular purpose or function ot 
the Board will need to rely on the language stated within the legislation and its 

legislative history. 

Section 2 (b)(1) should have already taken place no later than December 27, 1992. 
Section 2 (b)(2) is to be an ongoing process throughout the ne>d ten , 

dSnding upo^^ level of cooperation received with each of the governmental 
agencies that are in possession of "assassination records . 

Furthermore the legislative history indicates the underlying principles that guided the 
enactment of the A?t as being “independence, public 

pffpctiveness soeed of records disclosure, and enforceability. i ur m 

QPNIATF POMMITTEE ON GOVERNMENTAL AFFAIRS, 102D CONG., 2D SES^, 
THE PREsSeNT™ assassination records COLLECTION 

ACT OF 1992 17 (Comm. Print 1992)(hereinafter Senate Print). 

The obiectives and purposes of the Act were addressed during the development of the 
te^sSon I refer your attention to the House Subcomm^^^^^ 

blgislation and National Security's hearings o Apr^ 28 1992^^^^^ 199| as 

well as the Senate Committee on Governmental Affairs hearing of May 12, iyy2. 

Power of Review Board 

Theoreticallv the Review Board may never be called upon to carry out i^f dujies. ^ 
this viv mo^rnent every government agency is reviewing and organizing their files to 
SSKXrlhey are in possession of -assassination records' and, if so, whether 
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thev should be released. If the agency chooses to release the record, it will be turned 
over to the National Archives and within 30 days it shall be av^lable for publ'c review. 

Of course realistically, many of the agencies will choose to either withhold a docurnent 
“S&ror aS partially. That decision is then referred to the Review Board for 
a determination. What then is within the power of the Review Board? 

In order to maximize the potential of the Board's powers it 
construe our intentions in the guise of “assassination records . That !® 
everything we wish to accomplish. When the House Assassinations Comm ttee was 
crSted on September 17, 1976, it was directed “to conduct a full and complete 
investigation and study of the circumstances surrounding the assassination and death 
of Pre^dent John F. Kennedy" and “to determine whether there was full disclosure and 
sharing of information and evidence among agencies and departments of the Ub. 
Government during the course of all prior investigations into those deaths. Senate 
Report at 59. In essence, the HSCA reviewed all prior investigations acd was 
instructed to conduct its own. Staff investigators traveled to depose witnesses sea^^^^^^^ 
out leads and then to report back to the subcommittee. Mernbers of the Subcommittee 
also participated in open and closed hearings on various topics. 

The mandate for the Review Board is different and this difference must be understood 

in order to achieve our goals. The mandate of the Board is to review recommenda tons 

of government agencies where such an agency refuses to disclose an 

record" and then tosue a final determination for release ’ 

the President then has the ability to override the Board s decision). *^®'5f®''®'^’ .W? , 

ensure a comprehensive search and disclosure of assassination records, particulahy 

to Inabfe the public to obtain information and records beyond th® ®P®P® f 

official inquiries, the Review Board has the authority to.Propu^ce ^ditionah 

and records which it believes are related to the assassination. J’® 

subboena private persons and to enforce the subpoenas through the courts, f 

Report at 19. Again, the key is "records". For example, the Board ® 

member of Alpha 66 in order to discover whether the organization 

the assassination but, it might be within its power to subpoena a member of Alpha 66 

if it is believed that said testimony will lead to the discovery of "assassination records . 

In order for you to fully understand the analysis of the Board's powers me ^ 

two things: (1) what exactly is meant by an "assassination record and (2) what are 

the stipulated powers of the Board. 

According to Section Three of the Act: 

“Assassination record" means a record that is related to the 
assassination of President John F. Kennedy, that was created or 
made available for use by, obtained by, or otherwise came into 

(A) the Commission to Investigate the Assassination of 
President John F. Kennedy (the "Warren Commission); 

(B) The Commission on Central Intelligence Agency Activities 
Within the United States (the "Rockefeller Commission ); 

(C) the Senate Select Committee to Study Governm^tal 
Operations with Respect to Intelligence Activities (the Church 

Committee"); . ^ 

(D) the Select Committee on Intelligence (the Pike 
Committee") of the House of Representatives; _ 

(E) the Select Committee on Assassinations (the House 
Assassinations Committee") of the House of Representatives, 

(F) the Library of Congress; ■ ■ * 

(G) the National Archives and Records Administration, 
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(H) any Presidential library; 

(I) any Executive agency; 

(J) any independent agency; 

(K) any other office of the Federal Government; and 

(L) any State or local law enforcement office that provided 
support or assistance or performed work in connection with a 
Federal inquiry into the assassination of President Kennedy, 

but does not include the autopsy records donated by the Kennedy family 
to the National Archives pursuant to a deed of gift regulating access to 
those records, copies and reproductions made from such records. 

For your information, a "record" includes a book, paper, map, 
photograph, sound or video recording, machine readable material, 
computerized, digitized, or electronic information, regardless of the medium 
on which it is stored, or other documentary material, regardless 'of its 
physical form or characteristics. 

As for the powers of the Board Section 7 0) sets forth its authority; 

(1 ) The Review Board shall have the authority to act in a manner prescribed 
under this Act including authority to— 

(A) direct Government offices to create identification aids and 
organize assassination records; 

(B) direct Government offices to transmit to the Archivist 
assassination records as required under this Act, including 
segregable portions of assassination records, and substitutes and 
summaries of assassination records that can be publicly disclosed 
to the fullest extent; 

(C) (i) obtain access to assassination records that have been 
identified and organized by a Government office; 

(ii) direct a Government office to make available to the Review 
Board, and if necessary investigate the facts surrounding, 
additional information, records, or testimony from individuals, 
which the Review Board has reason to believe is required to fulfill 
its functions and responsibilities under this Act; and 

(iii) subpoena private persons to compel testimony, records, and 
other information relevant to its responsibilities under this Act; 

(D) require any Government office to account in writing for the 
destruction of any records relating to the assassination of 
President John F. Kennedy; 

(E) receive information from the public regarding the 
identification and public disclosure of assassination records; and 

(F) hold hearings, administer oaths, and subpoena witnesses 
and documents. 

(2) A subpoena issued under paragraph (1 )(C)(iii) may be enforced by any 
appropriate Federal court acting pursuant to a lawful request of the Review 
Board. 

A strict interpretation of the law might fall short of full disclosure. For instance, 
notwithstanding Section Ten which pertains, in part, to materials under seal of court, 
some documents utilized by Jim Garrison during the prosecution of Clay Shaw might 
not fall within the definition of "assassination record" unless they had been “made 
available for use by, obtained by, or otherwise came into the possession of" one of the 
investigations subsequent to the trial. Why? Because, quite clearly, the case of Sfatd . 
V. Shaw was not undertaken by a State or local law enforcement office in connection 
with a Federal inquiry as required in a later part of the definition of "assassination 
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records". If anything, the case was prosecuted against the wishes of the Federal 
Government. 



Notice that two phrases are often repeated in one form or another: (1) has reason to 
believe is required to fulfill its functions and responsibilities under this Act and (2) 
“relevant to its responsibilities under this Act". Recall the example I cited above with 
r6f©r©nc© to Alpha 66. Suppos© in 1993 a r©s©arch©r purports, for th© first tim© ©v©r, 
that a docum©nt ©xists or was known to have existed that allegedly laid out th© plans 
to assassinate President Kennedy. Said document was or was known to have been in 
the possession of Antonio Veciana, the leader of Alpha 66. This document would not 
fall within the definition of an "assassination record", never having been created or 
made available for use by, obtained by or otherwise came into the possession of the 
listed organizations. Could it then fall under the two phrases above pertaining to the 
responsibilities and function of the Board? The Board, however, is mandated to deal 
strictly with “assassination records". How then can this potential problem be averted . 

Before I propose an answer to that question, since the likelihood of such a document is 
virtually non-existent, consider a more realistic possibility as can be found withiri the 
case of Richard Case Nagell. Nagell purports to have proof of a conspiracy in the form 
of documentation and tape recordings, none of which anyone has ever seen. Do 
these items fall within the reaching power of the Board? 

To answer both questions it is necessary to review the Senate findings pertaining to 
the Major Provisions of the Act where it is stated that "[t]he definition of 'assassination 
records' is a threshold consideration for the successful implementation of the Act. 
Senate Report at 21 . It further states that 

[wlhile the records of past presidential commissions and 
congressional committees established to investigate the assassination 
of President Kennedy are included as assassination records under this 
Act, it is intended and emphasized that the search and disclosure of 
records under this Act must go beyond those records. While such 
r©cords ar© valuabi©, th©y r©fl©ct th© vi©w, theories, political 
constraints, and prejudices of past inquiries. Proper implementation ot 
this Act and providing the American public with the opportunity to judge 
the surrounding history of the assassination for themselves, requires 
including not only, but going beyond, the records of the Warren and 
Rockefeller Commissions, and the Church and House Select 
Assassination Committees. Id. 



In order to determine what exactly comprises an "assassination record the Review 
Board is supposed to not only examine the records recommended for postponement 
by the various government agencies but request additional information from these 
aqencies where appropriate. “Guidance, especially that developed in consultation 
with the public, schoiars, and affected government offices, wiil prove valuable to 
ensure the fullest possible disclosure and create public confidence in a working 
definition that was developed in an independent and open manner. Id. 



There is a great concern, particularly among the Executive branch agende^ th^ this 
power will be abused. Thus, "in exercising its authority the Review Board should act 
on a reasonable basis in requesting additional information or records. Id. 31 . 
Whether such a request is necessary can be explored through the use of public 
comments, hearings, the advisory committees or other means. Id. The 
Executive agencies was so great that they requested the Senate to restrict the Board s 
authority, but the Congress declined to do so stating that to prematurely limit the 
scope of this authority" would "be inconsistent with the purposes of the Act . Id. 
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Still it was decided that the Board should attempt to deterrrii^ne the appropriate scope 
of such requests and searches as it conducts its work and x 

knowledgeable and experienced about assassination records and the level o 
cooperation of each respective agency. 

What then are the answers to the two “hypotheticals” above. In the Alpha 66 case a 
Sh m^S not bfSa The Board is not mandated to attempt a ishing expedition 
for documents that might exist or have existed, particulariy if the existence ®^h 
document was never &iown to a government agency and therefore, under a strict 
interpretation, the document fails to fall under the definition of an assassination 
record". But depending upon the depth and substance of the analysis of our 
rommmendations to the Board we could avoid this problem. We can, according to the 
[egSiative history itself, assist with further defining the 

the aooroDriateness of the Board's research and searches for such assassination 
JSords- 'to? § 7(n) vvWch states 'Whe Review Board may issue 
interpretive regulations." 

As for the Board undertaking an effort to secure Nageirs proof, there is a stronger 
aroument that this falls within the authority of the Board already in existence. At 
various times over the years Nagell offered or brought to the attention of one of 
several governmental investigations the availability ?^,®uch information The ^ 
d "assassination records" states nothing about the 
been reviewed only that it was "made available for use by . Therefore, any 
government agencies that possess information on Nagell imust 
reason for non-disclosure) that information. Furthermore, 

compelled to testify about his knowledge on the ®u™unding the assassinat . 

The Board also has the power to grant immunity to such witnesses. § 7(k) 

Additional Problems/Questions 

As has been explained above there is no definitive answer at this time as to the e^ent 
of the Board's authority to search for records P®haining to the assas^^^^ Much of 
thair fli ithnritv Will bs dstsTminod durino sn onooinQ proc6SS, hopstully, in 
consiS However, there are still additiona questions 

Srin n?“y even be offered at this time. These are, but not limited 

to, the following; 

11 Where shall meetings of the Board take place? 

2) Can testimony only be taken by the Board itself or can it occur before 

3) Do^'t^e testimony or production of reco^s have to occur in Washington, D.C. 

or where the Board decides to meet, if different . onri 

4) Can staff members or the Executive Director travel to search for witnesses and 

5) Can“Sf members or the Executive Dirertprtake affidavHs ta witnesses if 
said individual wishes not to testify, regardless of the penalties . 

6) What is the penalty if someone, whether under the orders of an agency or not, 

destroys an "assassination record"? 

7) How often must the Review Board meet? 

8) What are the duties of staff members? 

9) Will advisory committees be established and, if so, when . 

„i«einn I roitorfltp what 1 have Written in my previous memoranda and what 1 have 
Said to S 3, be the^ast official government investigation 

Se?on?en?oounseU^^^^ to irrvesW the 

the HSCA and the Iran-Contra hearings, as two examples, that Congressional 
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bureaucracies prevent a true and impartial search for the answer. There are too many 
secrets, many unrelated to the topic under investigation, that can not be disclosed, too 
many egos at stake, too many financial strains to resolve, too many political restraints, 
etc., etc., etc. and the list goes on ad infinitum. 

The assassination of President Kennedy is, above all else, a case of murder pure and 
simple. We need to face the fact that few, if any, thirty year old murder cases are ever 
solved. Leads turn cold, witnesses die and evidence is lost. Consider the two cases 
of Dr. Samuel Mudd and Bruno Richard Hauptmann. Dr. Mudd was convicted for 
complicity in the assassination of President Lincoln and served nearly four years in 
prison until his release in 1869. There are many wh 9 felt he was wronged and family 
members, including his still surviving nephew, and friends, such as our own Dr. John 
Lattimer, have sought to obtain an official pardon for hirn. This has continued for over 
120 years but even today the Army, which maintains jurisdiction in this matter, refuses 
to issue a pardon. 

Hauptmann was convicted of the 1932 kidnapping and murder of Charles Lindberghs 
son and was executed in 1935. Since then a vast amount of evidence has emerged 
indicating his innocence in the crime. The tactics and illegal, if not immoral, actions of 
the prosecution and the police department alone P 9 ssibly merit a posthumous reversal 
of the conviction. There is hard evidence still in existence. There were witnesses who 
came forward in the years immediately following the execution speaking, shouting, of 
such intolerable unfairness delivered upon Richard Hauptmann. Will the State of New 
Jersey even consider reopening the case after only 60 years have gone by? No, they 
wilt not. Before the death of Kennedy, this was the crime of the century, before that it 
was the Lincoln murder. The pattern is the same. Each of these crimes eventually 
pass quietly into the annuls of history and the solution is then left to the historians, not 
the criminal justice system. 

Even when a "definitive" answer, sometimes one that is even plausible, is set forth 
regarding the Kennedy case a minimum of ten respected critics/researchers/authors 
will seek to disprove the claim in favor of their own theory or that of another. Unless a 
local prosecutor comes forth, such as Garrison did on March 1 , 1967, there will never 
be another indictment filed in connection with the murder of President Kennedy. 
Realistically, I doubt that any prosecutor would take the risk of doing so. The legal 
evidence that would be necessary to secure a conviction just does not exist. The tact 
that Robert Morrow or Richard Case Nagell or Chauncy Holt or Marita Lorenz or 
Charles Harrelson etal all assert they played a role in the conspiracy to assassinate 
President Kennedy is not enough to warrant a prosecution, no matter how true their 
statements may be. But that is not to say that their statements do not merit further 
investigation, scrutinization and indepth analysis. They do. And this is ^_at The 
President John F. Kennedy Assassination Records Collection Act of 1992 can do. 
Let's utilize it to the fullest extreme possible. We may never have another chance. 

I welcome any questions or comments you may have. I do request you notify me as to 
whether or not you wish to continue receiving my memorandums pertaining to the Act. 
Given the expenses and time involved with drafting each and then mailing it to all 
those listed above and more seems senseless if you are not interested in the contents. 
Therefore, if I do not hear from you by January 15, 1993, 1 shall remove you from my 
mailing list. 

Address Phone Esx 

47 South Lake Avenue, #4 (518) 426-1122 (518) 427-8674 

Albany, New York 12203 




